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Clean Water Act

_ Sc ~tion 1311\a) - “the discharge of
Passed by Congress in 1972 under

Federal Water Pollution Control Act <y kol ant by any person shall be

.nlawful, except in compliance with
Protect waters of the United States

from pollution

”

law.

Ambiguity over the definition of Section 1342(a) - “the Administrator
“navigable waters”

may...issue a permit for the

Results in ambiguity on whe discharge of any pollutant.”
to obtain a permit

Under recent pur@iew, and
definitions are abl e challenged
and changed




Diction Discrepancies

&

te f the United States,

® Section 1362(7) defines ‘navigable wat
including territorial seas’

® The Clean Water Act’s definition gith ‘navigable waters’ is vague, and
broadly defined

® Burden placed on the EPA, r

interpret and further define t

v

s of Engineers, and the courts, to




Fused Rule

IF any person,

discharges a pollutant,

into navigable waters, which a
a) relatively permanent, stanging,
b) contain a clear surface co '
‘navigable-in-fact’ wat d
c) affects the chemical, p
waters, and
does not obtain a ;

owing bodies of water, and
r a significant-nexus to a

iological integrity of other covered

THEN the Clean Waller sween violated.



U.S. v Bayview Homes

A. First seminal case regarding the issue
a. Clarifies the meanings of “waters of the Unji@&"Sga ater within the United States or
related territories that could be consider @
right water in a significant manner

B. Previously, only waters of th [ esn their own right were explicitly
protected by the CWA

a. This broaded the jurisdi
ambiguity of the statute
b. Was the “law e land”
Significant N

, and set the stage for further cases regarding the

il the Rapanos v U.S. ruling in which the Plurality test and the

C. Bayview was subse y overturned on other grounds



U S. v Ashland Oil Transrportat n CoY

Expanded the understanding of

a.

B. Provided yet another exa
the link to a Legislatj

avigable ers Wlth more clear definition

The power to enforce the Clean Water Act
interstate commerce, and therefore only, @@

the CWA

water of the United States
Allowed non-traditionall i o then fall under the jurisdiction of the CWA

expanded interpretation of the CWA and

Intent MRderstanding




Cases that apply Bayview and Ashla

A) U.S. v Hartsell
a) Expanded the CWA to include man

B) U.S.v Poszgai

a) Took a legislative intent approa

as sewers

a) Narrow



Rapanos v U.S.

A. Rapanos had the same fact pattern as U.S. ayview MOmes with the addition
of the fact that the connection that joi I and the traditionally

navigable water was seasonal

a. This spawned the question of how si ica ust the connection be between the two water?
b. Two different options were discussed liaN@the plurality opinion, and Kennedy in a

concurring opinion

c. These Options were known as t test and the significant nexus test



Rapanos: The Plurality Standard

A. Set forth by Scalia in the plurality opinion

a. Required that an area of water have a signifi tio a continuously flowing source of
water from a navigable source
i. The connection between the t

ii. Rather, the connection is requi

nnot merely be there or be ephemeral
nstrate each water has a significant impact on
the other and must be ¢
b. This significant connection m it\@ifficHlt to discern where the water in question begins
and ends it’s connectionwith the i

B. However, the concurring
of this definition

t forth by Kennedy is sometimes used in lieu



Rapanos: The Significant Nexus T&t

A. Secondary to the plurality opinion set fort Scalia

B. Contrastingly, Kennedy wrote a cqj

a. The concurring opinion states that a wa Ot need a contiguous surface connection to be
justiciable under the CWA

b. However, a mere adjacency tot is not a significant connection either
c. Rather a significant impact on the a ers is the only requirement
d. A wateris consideredto h ignifi nexus if it has a considerable impact on the physical,

biological, or chemical state jonally navigable water

C. Both opinions h@ve ed as precedent in lower courts



Application in Lower Courts

A) Simsbury-Avon Preservation Society, LLC etacon
® Applies both the plurality standar SIgmfic

n Club, Inc. (2007)
-nexus test

B) United States v. Cundiff (2007)

® Applies both the plurality sta significant-nexus test

C) United States v. Hamilton (20
® Appliesonlythep



Permit Requireme it

@® Difficult to distinguish if a
® Regarding the 4t elemen
distinguished that if t
navigable waters

o

IS required

fused rule, it it

ischarge of pollutants into
t obtain a permit from the EPA



Cases Applying the Permit Requir

® Tennessee Clean Water Network v. Tenne e Valle

-hydrological connection to a navigabl e

thority

artners, L.P.
navigable waterway

® Upstate Forever v. Kinder Morgan
-Accidental unpermitted di



Ability to Challenge the CWA

® Sackettv. EPA

o Can landowners go to court to
® National Association of

Defense

o Does the clean water ac
review the EPA’s

ederal courts of appeals jurisdiction to

ition he scope of US waters?



Recommendations for Legislature

Narrow Definition will provide:
® Individuals, companies, an
whether they are violating th

into navigable waters

® Guidance as to whethe

ater Act when discharging pollutants

obtain a permit or not



Aspects of the Clean Water Act are €§
confused and did not come to a
Bayview and Rapanos provide mi
agree on a single standard
Courts remain undecided as t
‘navigable waters’
Application of the Plural
but since both Iterc
more clouded

en the SCOTUS was
but not enough for the courts to
tandard to follow when defining

rd and the Significant Nexus test are helpful,
geably applicable, the understanding has become






